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BACKGROUND AND STATEMENT OF INTEREST

long distance, dedicated access, enhanced services and traditional access services to IXCs and

capability.
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various issues relating to deployment of wi reI inc servICes offering advanced telecommunications

COMMENTS OF HYPERION TELECOMMUNICATIONS, INC.
ON NOTICE OF PROPOSFD RlJLEMAKING

In the Matter of

BEFORE THE
FEDERAL COMMUNICATIO"lS COMMISSION

Hyperion is a diversi fied telecommunications ,'ompany whose affiliates are providing or

Hyperion Telecommunications, Inc. ("Hypcrioll"), through undersigned counsel, hereby

Deployment of Wireline Services
Offering Advanced Telecommunications
Capacity

submits its Comments on the Notice of Proposed Rulcl1laking released August 7, 1998, on

its affiliated networks, is a leading provider of illte~ra!l:d local telecommunications services over

preparing to provide facilities-based local exchange slwice in tvvelve states. Hyperion, through

users and resellers, including IXCs. Hyperion affilialC" ClI1Tently offer local switched dial tone.

state-of-the·-art fiber-optic networks in selected markch In the United States, Hyperion affiliates

provide services to smalL medium, and large busilless,'s. and government and educational end

large clIstomers. Enhanced data services currentlv ofli:Ted by some Hyperion affiliates include



frame relay, ATM data transport, business video and cnnferencing, private-line data interconnect

service and LAN connection and monitoring services. 11vperion affiliates also plan to become

Internet service providers in their markets.

In order to compete effectively with the incumhcnt carriers, Hyperion affiliates need

nondiscriminatory interconnection to the incumbents' ilcal networks. Hyperion is concerned

that allowing incumbents to provide advanced sen ICC', lhrough affiliates that are not in reality

separate would undermine nondiscriminatory interconnection and thereby undermine the ability

of Hyperion and other competitive carriers to provide ;I(!vanced data services.

DISCUSSIO~

l. An Advanced Services Affiliate is a "Successor or Assign" Subject to Section 251 (c)
if the Incumbent Transfers to It Any Significant Asset Used in the Incumbent's
Local Exchange Business, Including the Right to Use the Incumbent's Brand Name.

Section 251 (h) extends the competit ive open-, I('cess obligations of section 251 (c) to any

entity that becomes a "successor or assign" of an incumbent after the date of enactment. "[T]he

words 'successors' and 'assigns' have different mC~11l!11,gs." Southern Patrician Associates v.

International Fidelity Insurance Companv, .'\Sl S.r.2! l)S. 108 (Ga. App. 1(89). Theternl

"successor" involves a f~lct-specific inquiry, focusing nn whether one company has succeeded to

the obligations of anotheLHoward Johnson Co, Jnc \I, Detroit Local Joint Executive Board.

etc., 417 U.S. 249,262 n,9 (1974). The ternl "assi ~ll" describes a party who has received an

assignment of property or contract rights. Restatem~nt of Contracts Second, ~ 323, Comment b.

Since section 251(h) extends to any successor "or" assign of the incumbent, an advanced services

affiliate may be an "assign" even though it is not CI "sll,;cessor" of the incumbent. See Southern

Patrician Associates, SUpn.l, 38 I S.E,2d at \07



Any affiliate receiving an assignment of significant assets utilized by the incumbent in its

provision of\ocal telephone exchange service is an "assign" wit11in the literal meaning of that

te!111. The accepted definition of "assigns" is "assignees those to whom property is, will, or may

be assigned." Black's Law Dictionary (6th ed. 19(0) There is nothing in § 251 (h) to show that

Congress intended anything other than the accepted definition of "assigns" when it used that tcnn

in~251(h).

Authorization of the affiliate to use the incumhent's brand name represents the

assignment of a significant business asset, making 11ll' ;!f'fi 1iate an "assign" under § 251 (h).

"Trade names ... are property interests that may be protected under both state and federal law'"

Dial-a-Mattress Operating Corp. v. Mattress Madnes:c, Inc., 841 F. Supp. 1339, 1345 (E.D.N.Y.

19(4); Philadelphia Orchestra Ass'n v. The Walt Disn~yJ:o., 821 F Supp. 341,350 (E.D.Pa.

19(3). This Commission has recognized the crucial c,lgnificance that "brand name assets" play

in the business of providing local exchange and cxr!1;lllgc access services. Applications of

NYNEX Corporation, Transferor and BellAtlanticC()rporation, Transferee. For Consent to

Transfer Control ofNYNEX Corporation and Its Subsidiaries, 12 FCC Rcd 19985, ~II 05 (1997).

Moreover, even irthe focus is on the term "Sll\'l'essors" rather than "assigns," an affiliate

receiving an assignment ofsignificant assets used in IIlL' incumbent's local exchange business lS

within the coverage of ~ 251 (h). The Supreme ('nu)"! has stated that whether a company is a

"successor" requires analysis of the interests of the p:lrlies and the policies ofthe law involved

"in light of the facts of each case and the particular Iv'al obligation which is at issue." Howai:Q

Johnson Co. Inc. v. Detroit Local Joint ExecutiveB(~;lJ:Q,etc., supra, 417lJ.S. at 262 n.9. Where

the facts show that the assigned assets are signitic;1I11 11 the conduct of the incumbent's local



exchange business, the policies of § 251 are served h\ imposing "successorship" obligations on

the affiliate.

The basic policy of § 251 (c) is to foster local competition by preventing the incumbent

from using its bottleneck control over the local network to exclude competitors. An advanced

services affiliate that is able to utilize the incumbent'" hrand name will be regarded by

consumers as part of the same company. rt will havcl1J automatic advantage in marketing to

consumers who already use the incumbent for local service and want advanced services as part of

a single package sold by one telephone company If 'he local market were truly open to

competition, that advantage could be matched by competing carriers offering their own packages

of conventional circuit-switched local service comhil1<'d with advanced data service. But the

local markets are not yet open to competition. That i' clear from the fact that no incumbent BOC

has yet complied with the competitive checklist orsectlon 271. As long as the incumbent

companies are utilizing their control over the local ne'work to dominate the local exchange

market for conventional circuit-switched voice seplC,". any advanced data affiliate that can link

itself to the incumbent through the incumbent's bLlnl !lame will be able to "piggy-back" on thc

incumbent's continuing bottleneck control ofthclocil network - extending the incumbent's

control in clear violation of the policy of § 251(c)

Any provision of advanced data services through ILEe affiliates that are not subject to

§ 251(c) open access obligations involves significant fisk ofundemlining the pro-competitive

policies of the Act. Inevitably, the affiliates will n:Cl'!Ve significant equity financing from the

incumbent or its holding company and will be operated for the benefit of same shareholders.

Moreover, the incumbent will have ample incenti\ e 1" discriminate in favor of the affiliate, and
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-- as the recent history of difficulty in implementing locI! exchange competition shows -- where

incentives to discriminate exist, enforcement of open .Iccess and non-discrimination obligations

may lag significantly.

In addition, as time passes, an increasingly large portion of the local exchange network

will be devoted to advance services - and the affiliate under the Commission's proposal, will

obtain with fLEe financing a growing portion of the nc!work frce of any open access obligation.

The ultimate danger is progressive erosion of the conlPctitive goal of ~ 251.

Given these dangers. there should be no departure from a strict construction of the

"successors or assigns" coverage of ~ 251 (h), and any usc of JLEC affiliates should be carefully

circumscribed.

n. There Should Be No De Minimis Exception for Transfers of Network Equipment.

The Commission has asked for comment on whether there should be a de minimis

exception for transfers of network equipment, possibl limited to equipment already owned or

ordered by the incumbent. NPRM'I,r 108, 109. The :Ipparent purpose of such an exception

would be to enable transfer to the affiliate of equipment already owned or under order by the

incumbent.

A de minimis exception would serve no legitimate purpose. As to equipment acquired in

the future, there would be no reason to allow equlpnll:nt destined for the affiliate to be funneled

through the incumbent, even on a de minimIS basi, ! the incumbent's decision is to operate its

advanced services through a separate affiliate, there i·· no reason why the separate affiliate itself

cannot purchase the equipment.



Nor does a de minimis exception serve any legitimate purpose as applied to equipment

that the incumbent has already purchased or ordered.!he incumbents have argued that giving

competitors open access to advanced service faci lities "reduce[s1their incentive to invest in these

new facilities." NPRM,I 10 But that argument app!Jcs only to equipment purchased in the

future. As to network facilities already purchased or IIlder order, the incumbents have already

made their investment decisions, knmving that the ope!) access obligation of ~I 251 (e) applies.

There is thus no reason for the Commission to devwte Il'om its prior ruling that transfers of

network facilities to an affiliate render that affiliate all Illcumbent under § 251 (h). Non-

Accounting Safeguards Order, 11 FCC Red 21905 ~·;r 1<) ( 1(96).

The distinction the NPRM proposes between de minimis transfers and "wholesale"

transfers - allowing one and disallowing the other e!"Cates the prospect of ambiguity, confusion

and opportunities for evasion. Since there is no good rcason for allowing an exception --

regardless of the size of the transfer or when the equipment was purchased -- the Commission

should adhere to its present rule that transfers of net\\· Jrk equipment, \vithout exception, subject

to transferee affiliate to ~ 251 (c) open access oblig:lt/J 'llS

III. Modification of LATA Boundaries Is Permissible Only \Vhere It \Vould Have Been
Allowed under the AT&T Consent Deer-ee. Modification Is Not Allowable To
Provide High-Speed InterLATA Access to '\J('hvork Access Points in other LATAs.

Section 3(25) sets for'th no standards for lllodllication of LATA boundaries. That does not

mean, however, that the ('ornmission has standardlcs~ discretion to modify LATAs whenever it

believes such modification might represent desirahle I)olicy To the contrary, there are at least

two features ofthe Act which support signficant linl11ations on the scope of allowahle LATA

modifications.



First, the LATA concept - and the LATAs the11lsclves- derive from the AT&T Consent

Decree, which is specifically referenced in ~ 3(25) i\" Ihe Commission recognizes, the District

Couli that issued the AT&T Consent Decree had a pr()r~~dure for considering modification

requests, and approved several modifications. PetLtioll~ for Limited Modification of LATA

Boundaries to Provide Expanded Local Calling SeCyicl.: (ELCS) at Various Locations, 12 FCC

Rcd 10646,'1'13-8 (1997) ("lJATA Boundarv DecIsion") This history supports the conclusion

that, as paJi of incorporati ng the LATA structure esl al1 11 shed by the AT&T Consent Decree,

Congress intended to incorporate the standards follo\\(.'d hv the District Court in ruling on

requests for modifications of LATA boundaries under the Consent Decree. The Commission

itselfhas cited the standards followed by thc District Inmt in detemlining whether to approve

requested LATA modifications. Petitions for LAT~\ssociationChanges by Independent

Telephone Companies, J 2 FCC Rcd 11769, '1 12 ( I()l)'

Second, the LATA boundaries are a key c1cn1l'llt of ~ 271's restriction on BOC provision

of interLATA service. Congress strictly limited the Il1mmission's discretion in allowing

exceptions to ~ 271. Section IOed) prohibits the Commission from forbearing to apply the

requirements of ~ 271 until they have been fully implemented; and ~ 271 (g) has a limited

definition of "incidental interLATA services" exempt [rom those requirements In light of these

limitations, the Commission was clearly correct in concluding that it could not grant LATA

modi fication requests that are" functionally no di nCren!" li'om requests to forbear from applying

~ 271 to the provision of particular types of services \JPRM ~I 82. The Commission's position

is also consistent with the concern expressed by tIll' District COllrt that LATA modification not

lead to "piecemeal dismantling" of the Consent [kern> restrictions on BOC provision of



interLATA service. LATA Boundary Decision, ~I R. quoting United States v. Western Electric

Company, Inc., No. 82-0192, slip op. at 4 (D.D.C Ma\ 18. 1(93). In essence, § 271 has

replaced the Consent Decree, and the LATA modificatIon provision of~ 271, like the parallel

Consent Decree modification procedure. was not intended to allow "piecemeal dismantling" of

interLATA restrictions.

Under the AT&T Consent Decree, the District ('ourt approved modification of LATA

boundaries in basically two situations. First, the Distr'lcl Comi approved LATA modifications

for "traditional local telephone service between ncarlw exchanges," under flat-rate non-optional

plans, where "the competitive effects were minimal and a sufficient community of interest across

LATA boundaries was shown," LATA Boundarv J)eosion, '1'1 7, 8 (summarizing District Court

decisions).

Second, the District Court approved LATA modifications for independent telephone

companies seeking to upgrade their networks in a manner that would require routing traffic

through a BOC switch in a different LATA. Petitionsfoc LATA Association Changes by

Independent Telephone Conmanies, 12 FCC Rcd 1] ~(,<). 41 5 (1997) (summarizing District Court

decisions), Since this type of relief was for the benel!, of independent telephone companies. it

involved no danger of undermining the restrictions OJ! 130C provision of interLATA service.

Under these tests. the Commission's proposal I,) allow LATA boundary modification to

enable provision of advanced services on an intral AT \ basis to a single school district

straddling LATA boundaries (NPRM '1 86) is sim dar ~o the "community of interest" situation in

which the District Court authorized LATA boundarv lllodifications. Moreover, in sllch a

8



situation, no competitive injury is likely, and no dismantling of the basic § 271 interLATA

restriction is involved.

However, LATA boundary modifications to cnilhlc a BOC to reach network access points

in another LATA would present an entirely different s!luation. We estimate that approximately

43%, to 78°!cl of persons residing in the United States have access to the Internet at something less

than DS3 connection. I Granting the relief rcquested \\ould be more than simply fine-tuning

particular geographical boundaries to recognize particular communities of interest. Instead, it

would allow broad BOC participation in providing a particular type of interLATA service.

Regardless of what the policv arguments may be for or against that result, Congress specifically

listed - in § 271 (g)'s definitlOn of"incidental interL.:\lA services" - the types of interLATA

service it wanted to exempt from the overall restrictin'! of' ~ 271 The proposed action would

add to the list of interLA TA services exempt from .~ '-! That would be an impermissible lise

of § 3(25).

Moreover, such reliefis not needed. If there is demand in a particular area for high-

speed access to an out-of-LATA network access pojn' whether that demand comes from the

private sector or from puhlic subsidies - there is no rcason why that demand cannot be fulfilled

In its petition in No. 98-26, US West includes a map purporting to show the cities
in the United States in which major backbone providers offer DS3 connections. The total
population of these cities is 58,563,128 or approximately 21.9% of the population of the United
States of267,368,000 persons. By this calculation, 7\.)°1" of persons in the United States lack
local DS3 connection. When the total population of any MSA is considered in cases where one
of these cities is part of such an area, the total population of areas with DS3 service is
153,912,328 or 57SYcl of the United States population Even under this more expansive measure,
approximately 43% of persons in the United States lack local DS3 connection. (Population
figures taken from the S'tate and Metropolitan /1/'1'<1 /lUIa Hook /91)7_/998. U.S Bureau of the
Census (5th Edition) Washington, DC 1998, pp ! .-'~ !O~ )

l)



involved.

they are authorized to provide high-speed interLAT;\.lcccss to the Intemet.

that the BaCs are anxious to participate in this market IS they are for other aspects of the

()tInsel for
II vpcrion Telecommunications, Inc.

Respectfully submitted,
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.,_._--_._~----------~-~_.-

I lana Frix
Robert V. Zener
\wi(iler Berlin Shereff Friedman, LLP
woo K Street, N. W., Suite 300
\Vashington, D.C. 20007
IW2) 424-7500 (tel)
, )()2) 424-7643 (fax)
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The market for high··speed access interLATA \nl11smission is exploding in this country,

Janet S. Livengood, Esq.
Director of Regulatory A fTairs
Hyperion Telecommunications. Inc.

001 Plaza Two
500 Thomas Street
Suite 400
Bridgeville, PA 15017-2838

September 25, 1998

will benefit consumers in all areas of the country "he HOCs must comply with ~ 271 before

a process which, by requiring the BaCs to cooperate 111 opening loca! markets to competition,

interLATA market. But ~ 27 J establishes a proce~s f('! HOC entry into the interLATA market -

and several can"iers are building networks to attempt tn meet this demand. It is understandable

access yet the BaCs are seeking to provide it, one ll1a\ well question whether a cross subsidy is

by one of the existing IXCs. Indeed, ifIXCs have no1 recognized a demand for such high-speed
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